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JURISDICTION
This Court has jurisdiction in this matter by pour over from the Utah
Supreme Court under Utah Code Ann. § 78-2-2(4). This is an appeal from a judgement
of a Third District Court dismissing plaintiffs Complaint against O'currance, Inc. It was
certified as a final Order by the Court pursuant to Rule 54(b) Utah Rules of Civil
Procedure.
ISSUE ON APPEAL
Was plaintiffs Complaint against defendant O'currance, Inc. properly
dismissed pursuant to a Motion for Judgement on the Pleadings because under the facts as
alleged, plaintiffs claim was subject to the exclusive remedy provisions of the Utah
Worker's Compensation statutes.
This issue is reviewed for correctness and affirmed if, "as a matter of law,
the plaintiff could not recover under the facts alleged." Miller v. Gastronomy, Inc.,
P.3d

(Utah Ct. App. 2005).

DETERMINATIVE STATUTE
Utah Code Ann. § 34A-2-105(l)(2001) - Exclusive Remedy Against
Employer, and Officer, Agent or Employee of Employer - Employee Leasing
Arrangements.

(1) The right to recover compensation pursuant to this chapter
for injuries sustained by an employee, whether resulting in
death or not, shall be the exclusive remedy against the
employer and the liabilities of the employer imposed by this
chapter shall be in place of any and all other civil liability
whatsoever, at common law or otherwise, to the employee or
to the employee's spouse, widow, children, parents,
dependents, next of kin, heirs, personal representatives,
guardian, or any other person whomsoever, on account of any
accident or injury or death, in any way contracted,
sustained, aggravated, or incurred by the employee in the
course of or because of or arising out or the employee's
employment, and no action at law may be maintained
against an employer or against any officer, agent, or
employee of the employer based upon any accident, injury, or
death of an employee. Nothing in this section, however, shall
prevent an employee, or the employee's dependents, from
filing a claim for compensation in those cases in accordance
with Chapter 3, Utah Occupational Disease Act.
(Emphasis Added).
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STATEMENT OF THE CASE
A.

Nature of the Case.
O'currance, Inc. is a telemarketing company. It hired plaintiff to market a

new product which was a heat lamp manufactured and distributed by the co-defendants.
The co-defendants sent a sample of the heat lamp to O'ccurrance so that its marketing
employees could familiarize themselves with it for sales purposes. Plaintiff was allowed
to take it home and burned himself with the lamp.
Plaintiff sued O'currance and the other defendants asserting product
liability claims.
Defendant's Motion for Judgement on the Pleadings was granted under the
Exclusive Remedy provisions of the Worker's Compensation statutes. The Court
determined, based on the pleadings, that plaintiffs injuries "arose out of his employment
relation with O'ccurrance."

STATEMENT OF RELEVANT FACTS ON APPEAL
Defendant O'currance, Inc. is a telemarketing company that employed
plaintiff as a telemarketer. (Plaintiffs Complaint, f 11).
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Plaintiff was employed to provide telemarketing service for a heat lamp
product manufactured by defendant Chongqing and distributed by defendants Global
Health Solutions and Natural Wellness Network. (Plaintiffs Complaint, f's 13, 4 and 5).
Natural Wellness sent a sample heat lamp to O'currance for its employees
"to use and familiarize themselves with for sales purposes." (Plaintiffs Complaint, f 12).
"O'currance made the lamp available to plaintiff so that he could become
familiar with what he would be selling." (Plaintiffs Complaint, 113).
Plaintiff, in an effort to become familiar with the heat lamp, saw it at work
and took it home where he injured himself with it. (Plaintiffs Complaint, f s 13 and 14).
SUMMARY OF ARGUMENT
Based upon his own allegations, plaintiff obtained access to the heat lamp
as part of his job as a telemarketer. He was trying it out in order to become more familiar
with it. His injury "arises out of the employee's employment" and is therefore subject to
the Exclusive Remedy provisions of the Worker's Compensation statutes.
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ARGUMENT
POINT I
THE TRIAL COURT'S CONCLUSION THAT THE EXCLUSIVE REMEDY
STATUTE APPLIED AND IS COMPELLED BY THE FACTUAL
ALLEGATIONS OF PLAINTIFF'S COMPLAINT.
The Exclusive Remedy statute at Utah Code Ann. § 34A-2-105(1) provides
that worker's compensation benefits are the exclusive remedy for an employee who was
injured:
On account of any accident or injury or death in any way
contracted, sustained, aggravated, or incurred by the employee
in the course of or because of or arising out of the employee's
employment, and no action at law may be maintained against
the employer . . .
In this case, it is undisputed that the plaintiff was an employee of the
defendant O'currance. His involvement with the heat lamp, although taking place at his
home, arose directly from his employment relation. O'currance was not a seller or
distributor of the heat lamp to him. To the contrary, O'currance had the heat lamp
available for his inspection and testing so that he could be a better telemarketer for the
product.
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The fact that he chose to try it out at home rather than on the premises of
O'currance is not dispositive. His injury is still "because of or arising out of the
employee's employment." The statutory language is clear and directly on point.
The case of Kinne v. Industrial Commission, 609 P.2d 926 (Utah 1980),
involved a somewhat similar at-home work injury. In that case, Wynn, was a truck driver
employed by Kinne. Wynn was required to do light maintenance and cleaning on his
truck. Wynn chose to do that at home on his own time rather than doing the maintenance
work at his employer's facility. Wynn was killed in an accident while he drove the truck
from his home to his employer's facility. He was going to pick-up a trailer which he was
going to transport to California. Wynn was not performing any transportation service at
the time of the accident.
The Utah Supreme Court affirmed the conclusion that Wynn was entitled to
worker's compensation benefits even though he was not on the job at the time the
accident occurred. The Court pointed out that in view of Wynn's practice of taking the
tractor home and performing some service on it at home, that transportation to and from
the home was in furtherance of the employer's interest and therefore worker's
compensation rules applied.
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More recently, in the case of A.E. Clevite, Inc. v. Labor Commission, 996
P.2d 1072 (Utah Ct. App. 2000), the Utah Appellate Court affirmed worker's
compensation for at-home activities. In the Clevite case, their employee, Mr. Tjas, was a
salesman who maintained some work related materials at his home. Mr. Tjas was injured
when he slipped and fell on ice in his driveway. He testified that he had been expecting a
delivery at his home that would include some material that he would use in his work. He
was injured while putting salt on his driveway. Clearly the application of salt was for
benefit of himself as a homeowner. He was not being paid for it. However, he argued
that it also provided a benefit of giving the deliveryman better access. The Court found
that salting the driveway had sufficient partial connection to his work so that it was an
activity in the course and scope of his employment. The Court quoted prior case law as
follows:
An accident arises out of employment when there is a causal
relationship between the injury and the employment. Arising
out of, however, does not mean that the accident must be
caused by the employment; rather, the employment is thought
of more as a condition out of which the event arises than as
the force producing the event in an affirmative fashion.
996P.2datl075.
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This jurisprudence regarding course of employment issues is well stated in
the case of Commercial Carriers v. Industrial Commission of Utah, 888 P.2d 707 (Utah
Ct. App. 1994), which was cited by plaintiff in his brief. In discussing the proper test to
be applied the Court summarized other case law and authority as follows:
Injuries are deemed to arise out of employment when there is
a "causal relationship" between the injury and the
employment [citation]. As Professor Larson notes, "arising
out o f employment is not synonymous with "caused by"
employment; rather, the cause of the injury "is something
other than the employment; the employment is thought of
more as a condition out of which the event arises than as a
force producing the event in affirmative fashion." 1 Larson,
supra, § 6.60 at 3-9 (emphasis in original). Moreover, "the
controlling test should be if the circumstances of the
employment can be fairly said to have elicited conduct by the
employee which results in his injury." id. §11.11(c), at 3-205
(citation omitted).
888P.2dat712.
Plaintiffs brief has cited a wide survey of cases involving many different
factual circumstances and some specific doctrines that are not applicable in this case. The
fact remains however that based upon his own allegations, plaintiff was given access to
the heat lamp by his employer so he could inspect it and sell it more effectively. His
accident arose out of his examination and testing of it. He did not buy the product from
O'ccurrance. O'currance was not a commercial distributor of the product to him. It was
8

made available to him as part of his job. As stated in the Commercial Carrier's case,
supra, the controlling test should be "if the circumstances of the employment can be fairly
said to have elicited conduct by the employee which results in his injury." In this case,
based on his allegations, plaintiff meets the standard of that test. Consequently, his
claims are restricted to worker's compensation claims.
POINT II
THE FACTS OF THIS CASE CANNOT SUPPORT ANY CLAIM OTHER THAN
A WORKER'S COMPENSATION CLAIM.
Plaintiffs Complaint demonstrates that the particular heat lamp involved in
this case was not manufactured or sold by defendant O'currance. It was sent to
O'currance by Natural Wellness. It was to be used as a sample to be examined and
experienced by O'currance employees to facilitate their telemarketing.
In his Complaint, plaintiff has alleged counts of:
1.

Product Liability.

2.

Breach of Warranties.

3.

Negligence.

4.

Negligent Misrepresentation.
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Plaintiffs claims of product liability and breach of warranties are precluded
because O'currance was not a manufacturer or seller of the product. Straub v. Fisher &
Paykel Health Care, 990 P.2d 384 (Utah 1999). It was an employer that provided access
to the lamp in furtherance of plaintiff s job.
Plaintiffs claims of negligence and negligent misrepresentation do not
apply to O'currance. There was no change or alteration to the product by O'currance.
Indeed, the whole purpose of sending it was so that the telemarketers could see it exactly
as it came from Natural Wellness. Plaintiff was allowed to inspect it and take it home.
This particular heat lamp was not manufactured, sold or modified in any
way by O'currance. Plaintiff had access to it as part of his work. There is no basis for a
product liability claim against O'currance.
CONCLUSION
Under the facts of this case, as alleged in plaintiffs Complaint, no claim
can be asserted against O'currance. Plaintiffs access to the product was solely as an
employee of O'currance for the purpose of familiarizing himself with it. The fact that he
chose to do that at home rather than at the work place does not change the fact that his
injury "arises out o f his employment and occurred when he was testing the lamp which
was in furtherance of his employers interest.
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The trial court's judgement should be affirmed.

DATED this )<

day of April, 2005.

RICHARDS, BRANDT, MILLER
& NELSON

ROBERT L. STEVEN?
Attorneys for Defendant O'currance,
Inc.
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